
546 

12 CFR Ch. III (1–1–11 Edition) § 360.9 

Eurodollar account, as reflected on the 
institution’s end-of-day records, as an 
unsecured general creditor’s claim 
against the receivership.); 

(ii) For external sweep accounts, the 
FDIC will treat swept funds consistent 
with their status in the end-of-day 
ledger balances of the depository insti-
tution and the external entity, as long 
as the transfer of funds is completed 
prior to the Applicable Cutoff Time. 
(For example, if funds held in connec-
tion with a money market sweep ac-
count are wired from a customer’s de-
posit account at the insured depository 
institution to the mutual fund prior to 
the Applicable Cutoff Time, if the in-
stitution should fail on that day, the 
FDIC would recognize that sweep 
transaction as completed for claims 
and receivership purposes.); 

(iii) For repurchase agreement sweep 
accounts, where, as a result of the 
sweep transaction, the customer be-
comes either the legal owner of identi-
fied assets subject to repurchase or ob-
tains a perfected security interest in 
those assets, the FDIC will recognize, 
for receivership purposes, the cus-
tomer’s ownership interest or security 
interest in the assets. 

(4) For deposit insurance and receiv-
ership purposes in connection with the 
failure of an insured depository institu-
tion, the FDIC will determine the 
rights of the depositor or other liabil-
ity holder as of the point the Close-of- 
Business Account Balance is calculated. 

(e) Disclosure requirements. Beginning 
July 1, 2009, in all new sweep account 
contracts, in renewals of existing 
sweep account contracts and within 
sixty days after July 1, 2009, and no less 
than annually thereafter, institutions 
must prominently disclose in writing 
to sweep account customers whether 
their swept funds are deposits within 
the meaning of 12 U.S.C. 1813(l). If the 
funds are not deposits, the institution 
must further disclose the status such 
funds would have if the institution 
failed—for example, general creditor 
status or secured creditor status. Such 
disclosures must be consistent with 
how the institution reports such funds 
on its quarterly Consolidated Reports 
of Condition and Income or Thrift Fi-
nancial Reports. The disclosure re-
quirements imposed under this provi-

sion do not apply to sweep accounts 
where: The transfers are within a sin-
gle account, or a sub-account; or the 
sweep account involves only deposit- 
to-deposit sweeps, such as zero-balance 
accounts, unless the sweep results in a 
change in the customer’s insurance 
coverage. 

[74 FR 5806, Feb. 2, 2009] 

§ 360.9 Large-bank deposit insurance 
determination modernization. 

(a) Purpose and scope. This section is 
intended to allow the deposit and other 
operations of a large insured deposi-
tory institution (defined as a ‘‘Covered 
Institution’’) to continue functioning 
on the day following failure. It also is 
intended to permit the FDIC to fulfill 
its legal mandates regarding the reso-
lution of failed insured institutions to 
provide liquidity to depositors prompt-
ly, enhance market discipline, ensure 
equitable treatment of depositors at 
different institutions and reduce the 
FDIC’s costs by preserving the fran-
chise value of a failed institution. 

(b) Definitions. (1) A covered Institution 
means an insured depository institu-
tion which, based on items as defined 
in Reports of Income and Condition or 
Thrift Financial Reports filed with the 
applicable federal regulator, has at 
least $2 billion in deposits and at least 
either: 

(i) 250,000 deposit accounts; or 
(ii) $20 billion in total assets, regard-

less of the number of deposit accounts. 
(2) Deposits, number of deposit accounts 

and total assets are as defined in the in-
structions for the filing of Reports of 
Income and Condition and Thrift Fi-
nancial Reports, as applicable to the 
insured depository institution for de-
termining whether it qualifies as a cov-
ered institution. A foreign deposit 
means an uninsured deposit liability 
maintained in a foreign branch of an 
insured depository institution. An 
international banking facility deposit is 
as defined by the Board of Governors of 
the Federal Reserve System in Regula-
tion D (12 CFR § 204.8(a)(2)). A demand 
deposit account, NOW account, money 
market deposit account, savings deposit 
account and time deposit account are as 
defined in the instructions for the fil-
ing of Reports of Income and Condition 
and Thrift Financial Reports. 
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(3) Sweep account arrangements con-
sist of a deposit account linked to an 
interest-bearing investment vehicle 
whereby funds are swept to and from 
the deposit account according to pre-
arranged rules, usually on a daily 
basis, where the sweep investment ve-
hicle is not a deposit and is reflected 
on the books and records of the Covered 
Institution. 

(4) Automated credit account arrange-
ments consist of a deposit account into 
which funds are automatically credited 
from an interest-bearing investment 
vehicle where the funds in the interest- 
bearing investment vehicle were not 
invested by prearranged rules. 

(5) Non-covered institution means an 
insured depository institution that 
does not meet the definition of a cov-
ered institution. 

(6) Provisional hold means an effective 
restriction on access to some or all of 
a deposit or other liability account 
after the failure of an insured deposi-
tory institution. 

(c) Posting and removing provisional 
holds. (1) A covered institution shall 
have in place an automated process for 
implementing a provisional hold on de-
posit accounts, foreign deposit ac-
counts and sweep and automated credit 
account arrangements immediately 
following the determination of the 
close-of-business account balances, as 
defined in § 360.8(b)(3), at the failed cov-
ered institution. 

(2) The system requirements under 
paragraph (c)(1) must have the capa-
bility of placing the provisional holds 
prescribed under that provision no 
later than 9 a.m. local time the day fol-
lowing the FDIC cutoff point, as de-
fined in § 360.8(b)(1). 

(3) Pursuant to instructions to be 
provided by the FDIC, a covered insti-
tution must notify the FDIC of the per-
son(s) responsible for producing the 
standard data download and admin-
istering provisional holds, both while 
the functionality is being constructed 
and on an on-going basis. 

(4) For deposit accounts held in do-
mestic offices of an insured depository 
institution, the provisional hold algo-
rithm must be designed to exempt ac-
counts below a specific account bal-
ance threshold, as determined by the 
FDIC. The account balance threshold 

could be any amount, including zero. 
For accounts above the account bal-
ance threshold determined by the 
FDIC, the algorithm must be designed 
to calculate and place a hold equal to 
the dollar amount of funds in excess of 
the account balance threshold multi-
plied by the provisional hold percent-
age determined by the FDIC. The pro-
visional hold percentage could be any 
amount, from zero to one hundred per-
cent. The account balance threshold as 
well as the provisional hold percentage 
could vary for the following four cat-
egories, as the covered institution cus-
tomarily defines consumer accounts: 

(i) Consumer demand deposit, NOW 
and money market deposit accounts; 

(ii) Other consumer deposit accounts 
(time deposit and savings accounts, ex-
cluding NOW and money market de-
posit accounts); 

(iii) Non-consumer demand deposit, 
NOW and money market deposit ac-
counts; and 

(iv) Other non-consumer deposit ac-
counts (time deposit and savings ac-
counts, excluding NOW and money 
market deposit accounts). 

(5) For deposit accounts held in for-
eign offices of an insured depository in-
stitution, other than those connected 
to a sweep or automated credit ar-
rangement, the provisional hold algo-
rithm will apply a provisional hold per-
centage to the entire account balance. 
For deposit accounts held in foreign of-
fices the provisional hold percentage 
may differ from that applied to deposit 
accounts. Also, the provisional hold 
percentage would not vary by account 
category (i.e., consumer versus non- 
consumer and transaction versus non- 
transaction) as is the case with deposit 
accounts. 

(6) For international banking facility 
deposits, other than those connected to 
a sweep or automated credit arrange-
ments, the provisional hold algorithm 
will apply a provisional hold percent-
age to the entire account balance. For 
IBF deposits the provisional hold per-
centage may differ from that applied to 
deposit or foreign deposit accounts. 
Also, the provisional hold percentage 
would not vary by account category 
(i.e., consumer versus non-consumer, 
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and transaction versus non-trans-
action) as is the case with deposit ac-
counts. 

(7) For the interest-bearing invest-
ment vehicle of a sweep arrangement, 
the provisional hold algorithm must be 
designed with the capability to place a 
provisional hold on the interest-bear-
ing investment vehicle with possibly a 
different account balance threshold 
and a different hold percentage accord-
ing to the type of interest-bearing in-
vestment vehicle. 

(8) For the interest-bearing invest-
ment vehicle of an automated credit 
account arrangement, the provisional 
hold algorithm must be designed with 
the capability to place a provisional 
hold on the interest-bearing invest-
ment vehicle with possibly a different 
account balance threshold and a dif-
ferent hold percentage according to the 
type of interest-bearing investment ve-
hicle. 

(9) A covered institution may submit 
a request to the FDIC, using the ad-
dress indicated in § 360.9(g): to develop 
a provisional hold process involving 
memo holds or alternative account 
mechanisms; or to exempt from the 
provisional hold requirements of this 
section those account systems serv-
icing a relatively small number of ac-
counts where the manual application of 
provisional holds is feasible. Such re-
quests may be in the form of a letter 
and must include a justification for the 
request and address the relative effec-
tiveness of the alternative for posting 
provisional holds in the event of fail-
ure. The FDIC will consider such re-
quests on a case-by-case basis in light 
of the objectives of this section. 

(10) The automated process for provi-
sional holds required by paragraph 
(c)(1) of this section must include the 
capability of removing provisional 
holds in batch mode and, during the 
same processing cycle, applying debits, 
credits or additional holds on the de-
posit or other accounts from which the 
provisional holds were removed, as de-
termined by the FDIC. The FDIC will 
provide files listing the accounts sub-
ject to: removal of provisional holds or 
additional holds (file format as speci-
fied in appendix A); application of deb-
its or credits (file format as specified 
in appendix B); and application of addi-

tional holds (file format as specified in 
appendix A). In addition to the batch 
process used to remove provisional 
holds, the Covered Institution is re-
quired to have in place a mechanism 
for manual removal of provisional 
holds on a case-by-case basis. 

(d) Providing a standard data format 
for generating deposit account and cus-
tomer data. (1) A covered institution 
must have in place practices and proce-
dures for providing the FDIC in a 
standard format upon the close of any 
day’s business with required depositor 
and customer data for all deposit ac-
counts held in domestic and foreign of-
fices and interest-bearing investment 
accounts connected with sweep and 
automated credit arrangements. Such 
standard data files are to be created 
through a mapping of pre-existing data 
elements and internal institution codes 
into standard data formats. Deposit ac-
count and customer data provided 
must be current as of the close of busi-
ness for that day. 

(2) The requirements of paragraph 
(d)(1) of this section shall be provided 
in five separate files, as indicated in 
the appendices C through G to this part 
360. 

(3) Upon request by the FDIC, a cov-
ered institution must submit the data 
required by paragraph (d)(1) of this sec-
tion to the FDIC, in a manner pre-
scribed by the FDIC. 

(4) In providing the data required 
under paragraph (d)(1) of this section 
to the FDIC, the Covered Institution 
must be able to reconcile the total de-
posit balances and the number of de-
posit accounts to the institution’s sub-
sidiary system control totals. 

(e) Implementation requirements. (1) A 
covered institution must comply with 
the requirements of this section no 
later than February 18, 2010. 

(2) An insured depository institution 
not within the definition of a covered 
institution on the effective date of this 
section must comply with the require-
ments of this section no later than 
eighteen months following the end of 
the second calendar quarter for which 
it meets the criteria for a covered in-
stitution. 

(3) Upon the merger of two or more 
non-covered institutions, if the result-
ing institution meets the criteria for a 
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covered institution, that covered insti-
tution must comply with the require-
ments of this section no later than 
eighteen months after the effective 
date of the merger. 

(4) Upon the merger of two or more 
covered institutions, the merged insti-
tution must comply with the require-
ments of this section within eighteen 
months following the effective date of 
the merger. This provision, however, 
does not supplant any preexisting im-
plementation date requirement, in 
place prior to the date of the merger, 
for the individual covered institu-
tion(s) involved in the merger. 

(5) Upon the merger of one or more 
covered institutions with one or more 
non-covered institutions, the merged 
institution(s) must comply with the re-
quirements of this section within 
eighteen months following the effec-
tive date of the merger. This provision, 
however, does not supplant any pre-
existing implementation date require-
ment for the individual covered insti-
tution(s) involved in the merger. 

(6) Notwithstanding the general re-
quirements of this paragraph (e), on a 
case-by-case basis, the FDIC may ac-
celerate, upon notice, the implementa-
tion timeframe of all or part of the re-
quirements of this section for a covered 
institution that: Has a composite rat-
ing of 3, 4, or 5 under the Uniform Fi-
nancial Institution’s Rating System, or 
in the case of an insured branch of a 
foreign bank, an equivalent rating; is 
undercapitalized, as defined under the 
prompt corrective action provisions of 
12 CFR part 325; or is determined by 
the appropriate Federal banking agen-
cy or the FDIC in consultation with 
the appropriate Federal banking agen-
cy to be experiencing a significant de-
terioration of capital or significant 
funding difficulties or liquidity stress, 
notwithstanding the composite rating 
of the institution by its appropriate 
Federal banking agency in its most re-
cent report of examination. In imple-
menting this paragraph (e)(6), the FDIC 
must consult with the covered institu-
tion’s primary federal regulator and 
consider the: Complexity of the institu-
tion’s deposit systems and operations, 
extent of the institution’s asset quality 
difficulties, volatility of the institu-
tion’s funding sources, expected near- 

term changes in the institution’s cap-
ital levels, and other relevant factors 
appropriate for the FDIC to consider in 
its roles as insurer and possible re-
ceiver of the institution. 

(7) Notwithstanding the general re-
quirements of this paragraph (e), a cov-
ered institution may request, by letter, 
that the FDIC extend the deadline for 
complying with the requirements of 
this section. A request for such an ex-
tension is subject to the FDIC’s rules 
of general applicability under 12 CFR. 
303.251. 

(f) A covered institution may apply 
to the FDIC for an exemption from the 
requirements of this § 360.9 if it has a 
high concentration of deposits inci-
dental to credit card operations. The 
FDIC will consider such applications 
on a case-by-case basis in light of the 
objectives of this section. 

(g) Requests for exemptions from the 
requirements of this section, for flexi-
bility in the use of provisional holds or 
for extensions of the implementation 
requirements of this section and the 
submission of point-of-contact infor-
mation should be submitted in writing 
to: Office of the Director, Division of 
Resolutions and Receiverships, Federal 
Deposit Insurance Corporation, 550 17th 
Street, NW., Washington, DC 20429–0002. 

(h) Testing requirements. Covered in-
stitutions must provide appropriate as-
sistance to the FDIC in its testing of 
the systems required by this section. 
The FDIC will provide testing details 
to covered institutions through the 
issuance of subsequent procedures and/ 
or guidelines. 

[73 FR 41195, July 17, 2008] 

APPENDIX A TO PART 360—NON-MONE-
TARY TRANSACTION FILE STRUC-
TURE 

This is the structure of the data file the 
FDIC will provide to remove or add a FDIC 
hold for an individual account or sub-ac-
count. The file will be in a tab- or pipe-de-
limited ASCII format and provided through 
FDICconnect or Direct Connect. The file will 
be encrypted using an FDIC-supplied algo-
rithm. 

VerDate Mar<15>2010 11:53 Feb 08, 2011 Jkt 223038 PO 00000 Frm 00559 Fmt 8010 Sfmt 8002 Y:\SGML\223038.XXX 223038w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R


		Superintendent of Documents
	2014-08-21T16:25:42-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




